
Title 14 

Chapter 8.   Right of Disposition of Remains 

Sec. 803.  Priority of rights of disposition. 
  (a) A person who is 18 years of age or older and of sound mind wishing to authorize another 
person to control the disposition of the person’s remains may execute an affidavit or a written 
instrument before a notary public in substantially the following form: 
“State of Montana ] ss 
County of ............ ] 
 I, ......................... [person designating another person to control the disposition of the person’s 
remains] do hereby designate ................................ [person who is provided with the right to 
control the disposition] with the right to control the disposition of my remains upon my death. 
I ..... have or ..... have not attached specific directions concerning the disposition of my remains 
with which the designee shall substantially comply, provided the directions are lawful and there 
are sufficient resources in my estate to carry out the directions. Subscribed and sworn to before 
me this ......... day of the month of ................ of the year..........” 
  (b) Except a provided in Section 1402, Section 1406 and subsection (a) of this section, the right 
to control the disposition of the remains of a deceased person, including the location, manner and 
conditions of the disposition and arrangements for funeral goods and services, vests in the 
following persons in the order named if the named person is 18 years of age or older and is of 
sound mind: 
       (1) for a decedent who was on active duty in the armed forces of the United States, a 
member of the Montana national guard, or a member of the federal reserves of the armed forces 
of the United States at the time of the decedent’s death, any person named by the decedent as the 
person with the right to control the decedent’s disposition in a Department of Defense Form 93; 
       (2) a person designated by the decedent as the person with the right to control the 
decedent’s disposition in an affidavit or written instrument executed in accordance with 
subsection (a); 
       (3) the surviving spouse; 
       (4) the sole surviving child, if the child is 18 years of age or older,  of the decedent or, if 
there is more than one child , who are 18 years of age or older, of the decedent, the majority of 
the surviving children who are 18 years of age or older. However, less than one-half of the 
surviving children, who are 18 years of age or older, may be vested with the rights and duties 
provided in this section if those surviving children, who are 18 years of age or older, have used 
reasonable efforts to notify all other surviving children, who are 18 years of age or older,  of their 
instructions and they are not aware of opposition to their instructions on the part of more than 
one-half of all surviving children who are 18 years of age or older.. 
       (5) the surviving parent or parents of the decedent.  If one of the surviving parents is 



absent, the remaining parent may be vested with the rights and duties provided in this section if 
that parent’s reasonable efforts have been unsuccessful in locating the absent surviving parent. 
       (6) the surviving sibling of the decedent or, if there is more than one sibling of the 
decedent, the majority of the surviving siblings.  However, less than one-half of the surviving 
siblings may be vested with rights and duties provided in this section if those siblings have used 
reasonable efforts to notify all other surviving siblings of their instructions and they are not aware 
of any opposition to their instructions on the part of more than one-half of all surviving siblings. 
       (7) the surviving grandparent of the decedent or, if there is more than one surviving 
grandparent, the majority of the grandparents.  However, less than one-half of the surviving 
grandparents may be vested with the rights and duties provided in this section if those 
grandparents have used reasonable efforts to notify all other surviving grandparents of their 
instructions and are not aware of any opposition to their instructions on the part of more than 
one-half of all surviving grandparents. 
       (8) the guardian of the decedent at the time of the decedent’s death, if a guardian had been 
appointed; 
       (9) the personal representative of the estate of the decedent; 
       (10) the person in classes of the next degree of kinship, in descending order, under the 
laws of descent and distribution to inherit the estate of the decedent.  If there is more than one 
person of the same degree, any person of that degree may exercise the right of disposition. 
       (11) if the disposition of the remains of the decedent is the responsibility of the Fort Peck 
Tribes, the public administrator of the Fort Peck Tribes; and 
       (12) in the absence of any person provided for in subsections (b)(1) through (b)(12), any 

other person, including the mortician with custody of the remains, who is willing to assume the 
responsibility to act and arrange the disposition of the decedent’s remains after attesting in writing 
that a good faith effort has been made to contact the individuals provided for in subsections (b)(1) 
through (b)(12). 




