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Title 13 – Indian Employment and 
Contracting Preferences 

Chapter 5. Contracting and Subcontract-
ing Preference; Registration; Contracting 
Plan 
(CHAPTER AMENDED AS PER RESOLU-
TION NO. 231 5-87-2, DATED 02/25/87.)  
 
Sec. 509. Criteria for Indian contract prefer-
ence certification. 
 To receive certification as a firm eligible for In-
dian preference an applicant must satisfy all of 
the following criteria: 
  (a) Ownership. The entity must be sixty per-
cent (60%) or more Indian owned. The applicant 
must demonstrate the following: 
   (1) Formal ownership. That an Indian or 
Indians own(s) sixty percent (60%) or more of the 
partnership, corporation, joint venture, or other 
arrangement for which the application is being 
submitted. Such ownership must be embodied in 
the firm's organic documents, such as its stock 
ownership or partnership agreement. Ownership 
includes: 
    (i) Financial ownership and 
    (ii) Control The Indian(s)' ownership 
must provide him or her with a majority of voting 
rights or other decisional mechanisms regarding 
all decisions of the firm and the Indian(s) must 
receive at least a majority of the firm's assets 
upon dissolution; 
   (2) Value. The Indian owner(s) must pro-
vide real value for his/her majority ownership by 
providing capital, equipment, real property, or 
similar assets commensurate with the value of 
his/her owner- ship share. It will not be consid-
ered real value if the Indian(s) purchased his/her 
ownership share, directly or indirectly, through a 
promissory note, the ultimate creditor of which is 
the non-Indian owner of the firm or an immediate 
relation thereof, or any similar arrangement, un-
less a convincing showing can be made that the 
Indian owner(s) brought such special skills mar-
keting connections, or similar benefits to the firm 
that there is good reason to believe the arrange-
ment would have been entered into even if there 

were not an Indian preference program in exist-
ence;  
   (3) Profits. The Indian owner(s) must re-
ceive at least sixty percent (60%) of all profits. If 
there is any provision that gives non- Indian 
owner(s) a greater share of the profits, in what-
ever form and under whatever name, such as 
through management fees, equipment rental fees, 
bonus tied to profits, or other vehicles, certifica-
tion will be denied. Salary scales will be reviewed 
to ensure that the relative salaries being paid In-
dian and non-Indian owners are consistent with 
the skills of the parties and are not being used to 
circumvent the requirement that Indian owners 
receive at least sixty percent (60%) of the profits. 
  (b) Management control. The firm must be 
under significant Indian management control. 
The firm must be able to demonstrate that: 
   (1) Unitary firms (non-joint ventures). One 
or more of the Indian owners is substantially in-
volved as a senior level official in the day-to-day 
management of the firm. The Indian owner does 
not have to be the Chief Executive Officer: How-
ever he or she must, through prior experience or 
training, have substantial occupational ties to the 
area of business in which the firm is engaged such 
that he or she: 
    (i) Is qualified to serve in the senior level 
position; and 
    (ii) Is sufficiently knowledgeable about 
the firm's activities to be accountable to the 
Tribes on the firm’s activities. 
 This provision shall be waived when: 
    (i) The firm is one hundred percent 
(100%) Indian-owned and the Chief Executive 
Officer is the spouse and/or parent of the 
owner(s), the family lives on or near the Reserva-
tion, and the majority of employees are Indian; or  
    (ii) The firm is owned by ten (10) or 
more persons, is at least seventy percent (70%) 
Indian- owned, the Chief Executive Officer and 
the highest-salaried employee in the firm are In-
dian, and a majority of the employees are Indian; 
(AMENDED AS PER RESOLUTION NO. 
2467-89-5, DATED 05/23/89.) 
   (2) Joint ventures. A joint venture will be 
required to demonstrate that the Indian firm, in 
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addition to meeting the requirements on manage-
ment control set out in subsection (b)(l) above, is, 
in fact, the controlling partner in the joint venture. 
The venture will be required to demonstrate that 
the Indian partner has the experience and exper-
tise to manage the entire operation and that the 
non-Indian partner is providing specialized or 
limited resources or expertise to the venture and 
is not the manager in fact. 
  (c) Integrity of structure. The firm must not 
have been established solely or primarily to take 
advantage of the Indian preference program. In 
evaluating an applicant under this criterion TERO 
will consider the factors set out below. TERO 
shall exercise broad discretion in applying these 
criteria in order to preserve the integrity of the In-
dian preference program and in questionable 
cases shall deny certification: 
   (1) History of the firm. Whether the history 
of the firm provides reason to believe it was es-
tablished primarily to take advantage of the In-
dian preference program, particularly whether the 
firm, a portion of the firm, or key actors in the 
firm originally associated with a non-Indian-
owned business that gained little of business 
value in terms of capital, expertise, equipment, 
etc. by adding Indian ownership or by merging 
with an Indian firm. 
   (2) Employees. 
    (i) Whether key non-Indian employees 
of the applicant are former employees of a non-
Indian firm with which the Indian firm is or has 
been affiliated, through a joint venture or other 
arrangement, such that there is reason to believe 
the non-Indian firm is controlling the applicant; 
    (ii) Whether Indians are employed in all 
or most of the positions for which qualified Indi-
ans are available. A high percentage of non-In-
dian employees in such positions will provide 
reason to believe the firm was established primar-
ily to benefit non-Indians. 
   (3) Relative experience and resources. 
Whether the experience, expertise, resources, 
etc., of the non-Indian partner(s) is so much 
greater than that of the Indian (s) that there is little 
sound business reason for the non-Indian to ac-
cept a junior role in the firm or venture other than 

to be able to take advantage of the Indian prefer-
ence program. 
  (d) Residence. The entity must have its prin-
cipal place of business on or near the Fort Peck 
Reservation. This provision may be waived when 
the firm has met the criteria above and TERO and 
the Review Board are satisfied that the firm is 
bona fide and is not attempting to circumvent the 
requirements of this chapter. 
(AMENDED AS PER RESOLUTION NO. 25-
2149-2011-05, DATED 05/23/2011.) 
 


