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Background 

1]'1 Appellant, Terrance Welch, is a Fort Peck tribal member who was charged with 

numerous drug offenses in cases 2976-17-09 and 3536-17-11. Specifically, he was 

charged with the following violations of the Fort Peck Comprehensive Code of Justice: 

two counts of Unlawful Possession of Dangerous Drugs, a felony in violation of 7 CCOJ 

§ 413-A(a); two counts of Illegal to Sell, Trade, Possess, or Bargain in Drug 

Paraphernalia in violation of 7 CCOJ §417; two counts of Unlawful Possession of Drugs 

with Intent to Sell, in violation of 7 CCOJ § 413-B; and one count of Endangering the 

Welfare of a Minor, in violation of 7 CCOJ § 240-B; and one count of Unlawful Sale, 
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Use, Abuse, Possession of Prescription Medication, in violation of 7 CCOJ § 418-A. In 

2009, Defendant also had an uncounseled conviction for Unlawful Sale of Dangerous 

Drugs in violation of 7 CCOJ § 413. This conviction occurred prior to a 2015 

amendment to 7 CCOJ § 413 which allowed a penalty of banishment for the charge of 

Unlawful Sale of Drugs, 7 CCOJ § 413, and Unlawful Possession of Drugs with Intent to 

Sell, 7 CCOJ §413-B. 

~2 On January 4, 2018, Appellant, by and through his Attorney Dustin Kuipers, 

agreed to resolve both matters in a consolidated plea agreement. Pursuant to that 

agreement, Appellant agreed to enter a guilty plea to the charges and the Prosecutor 

agreed to recommend 1,545 days of jail, with all time suspended for 1,545 days of 

banishment. A change of plea hearing was scheduled for January 11, 2018. 

1f3 At the change of plea hearing, the Judge advised Appellant that the Court would 

not be following the recommendations of the Prosecutor for sentencing and gave him an 

opportunity to withdraw his guilty plea. Appellant understood he had a right to withdraw 

the guilty plea but decided to continue with the change of plea and allow the Judge to 

sentence in his discretion. Appellant entered guilty pleas to all eight charges and was 

sentenced to a total of 1,545 days of incarceration, with all time suspended for lifetime 

banishment. The Court gave Appellant until January 12, 2018 at 4:30pm to remove 

himself from the Fort Peck Indian Reservation. 

~4 Subsequently on August 30, 2018, Appellant was found on the Reservation in 

violation of the banishment. He was ordered to serve 1,545 days of incarceration and 

upon completion be banished for life. The Tribe and Defense filed a joint motion on 

September 18, 2018 requesting the Court vacate the life banishment because Appellant 

2 



only had two convictions under § 413-B and one conviction under § 413, not a total of 

three under each section, which is required for the Court to impose a lifetime 

banishment. The Court rejected the argument and denied the Motion to vacate the 

lifetime banishment. The Court determined that Appellant had three convictions under 

the combined statutes of 7 CCOJ § 413 and §413-B, when taking into account that 

Appellant also had a prior conviction for Unlawful Sale of Dangerous Drugs in 2009. 

1J5 The Appellant filed the Notice of Appeal alleging that the Court improperly 

imposed a lifetime banishment by combining convictions under §413 and §413-B. 

Furthermore, Appellant argues that his 2009 conviction should not have been taken into 

consideration as it was issued prior to the amendment of the statute authorizing 

banishment. Third, Appellant submits that a judicially issued sentence of a lifetime 

banishment violates the maximum penalties allowed by the Indian Civil Rights Act. 

STATEMENT OF JURISDICTION 

1J6 The Fort Peck Appellate Court may review final orders and judgments from the 

Fort Peck Tribal Court. 2 CCOJ §202. The Sentencing Order is a final order. 

STANDARD OF REVIEW 

1J7 This Court reviews de nova all determinations of the lower court on matters of 

law, "but shall not set aside any factual determinations of the Tribal Court if such 

determinations are supported by substantial evidence". 2 CCOJ §202. The construction 

or interpretation of a statute is a question of law reviewed de novo. The question of 

whether that statute's sentencing requirements violate the Indian Civil Rights Act is also 

a question of law to be reviewed de novo. 
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ISSUES PRESENTED 

~8 The following issues were raised on appeal: 

1) Did the Tribal Court err when it imposed a lifetime banishment given 

Appellant's two convictions for Unlawful Possession of Dangerous Drugs with 

Intent to Sell under §413-B and one 2009 conviction of Sale of Dangerous Drugs 

under§413? 

2) Does a judicially imposed sentence of a lifetime banishment violate the 

maximum sentencing authority of the Tribal Court pursuant to the Indian Civil 

Rights Act? 

DISCUSSION 

~ 9 The authority to banish has long been recognized as an inherent power reserved 

by Indian Tribes as a result of their sovereign status. See generally United States v. 

Wheeler, 435 U.S. 313 (1978). Banishment is a traditional means of punishment that 

has been used for centuries by Indian Tribes in response to socially unacceptable 

crimes. While traditional means of punishment should be embraced by Indian Tribes, 

they must be balanced with protections and liberties of the Indian Civil Rights Act, the 

Fort Peck Tribal Constitution, and Tribal Code. 

1) The Tribal Court erred when it imposed a lifetime banishment of 
Defendant given his two convictions for Unlawful Possession of 
Dangerous Drugs with Intent to Sell under §413-B and one 2009 
conviction of Sale of Dangerous Drugs under §413. 

~ 10 Statutory interpretation requires the Court to first look at the plain meaning of the 

text. This Court sees no reason to deviate, based on tribal custom or traditions, from 

the standards developed by other courts that holds if the text is "coherent and 
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consistent" the judicial inquiry ends. Robinson v. Shell Oil Co., 519 U.S. 337, 340 

(1997). The words of a tribal statutes can be treated the same as federal statutes which 

are interpreted as taking their ordinary and common meaning. Perrin v. United States, 

444 U.S. 37, 42 (1979). Only when the statute is unclear must the Court resort to 

legislative history for interpretation. Exxon Mobile Corp. v. Allapattah Servs., Inc., 545 

U.S. 546, 568 (2005). 

~ 11 The Fort Peck Tribal Code does not explicitly define "offense," but the Tribal Law 

and Order Act defines "offense" to mean "a violation of a criminal law." 25 U.S.C. § 

1302(e). The drug violations defined in Section 413 contain three separate and distinct 

offenses: Unlawful Sale of Dangerous Drugs, 7 CCOJ 413; Unlawful Possession of 

Dangerous Drugs, 7 CCOJ 413-A; and Unlawful Possession of Dangerous Drugs with 

Intent to Sell, 7 CCOJ 413-B. Each section is a violation of a criminal law and each 

requires proof of separate and distinct elements. The sentencing portion of the statutes 

defining Unlawful Sale of Dangerous Drugs and Unlawful Possession of Dangerous 

Drugs with Intent to Sell both include an identical portion in relation to banishment which 

reads: 

... Anyone convicted under this Section may be banished from the 
Reservation for 1 year for the first offense, and shall be banished 2 years 
for the second offense, and shall have a lifetime banishment for the third 
offense. 7 CCOJ 413b(2), 7 CCOJ 413-B(b )(2) 

~ 12 Banishment under this section is discretionary upon a first conviction and 

mandatory upon a second and third conviction. Lifetime banishment is only an 

appropriate sentence upon a third conviction. Unlawful Possession of Dangerous 

Drugs, 7 CCOJ 413-A, is encompassed under the same larger section of 413, but it is 
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classified as a Misdemeanor for all drugs except Methamphetamine and its penalty 

does not include banishment. 

1J 13 The Tribe suggests that all prior convictions under 413 and 413-B should be 

combined as predicates for punishment under these sections. We disagree. If the 

Court adopted the Tribe's interpretation, a defendant with two prior convictions of 

Unlawful Possession of Dangerous Drugs and one conviction of either Unlawful Sale of 

Dangerous Drugs or Unlawful Possession of Dangerous Drugs with intent to sell would 

be subject to lifetime banishment, even though a conviction for the possession charge 

does not carry a penalty of banishment. Because each subsection is a distinct offense 

which includes separate sentencing provisions, although identical, the Court finds the 

sentencing to apply only to each individual statute under which they are contained. 

Therefore, an individual must have three convictions under one section in order to be 

sentenced to lifetime banishment. 

1J 14 The statutes contained in Section 413 were amended in 2015 to include 

banishment as a punishment. Defendant's conviction of Unlawful Sale of Drugs 

occurred in 2009. Because the habitual sentencing provisions did not exist at the time 

of Defendant's prior conviction, Appellant argues that the 2009 conviction should not be 

considered as a predicate for sentencing under the amended statute. 

1J 15 The ICRA, §1302(a)(9), prohibits Tribal Governments from passing any ex post 

facto law. Generally, ex post facto prohibits the application of a criminal statute that 

punishes crimes retroactively which were legal when originally performed. A critical 

component of ex post facto is "the lack of fair notice and governmental restraint when 

the legislature increases punishment beyond what was prescribed when the crime was 
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consummated." Weaver v. Graham, 450 U.S. 24, 30 (1981 ). According to the United 

States Supreme Court, the critical question is whether the law changes the legal 

consequences of acts completed before its effective date. Weaver, 450 U.S. 24, 28-31 

(1981 ). In the instant case, however, the sentence of lifetime banishment was issued 

by the Court for the two recent convictions for Unlawful Possession of Drugs with Intent 

to Sell which occurred after 2015, and not for the Unlawful Sale of Dangerous Drugs 

that occurred in 2009, although that conviction was used by the Tribal Court as a 

predicate during sentencing. Therefore, the punishment for Unlawful Sale of Drugs was 

not increased without a lack of fair notice because Appellant had previously been 

sentenced on that particular charge. Ex post facto prohibitions do not bar prior 

convictions from being used as predicates for enhanced punishment, even when the 

enhanced punishment is adopted after the predicate was committed. 

1f 16 This Court finds although the sentence did not violate the ex post facto 

prohibitions of the ICRA, it was improper for the Tribal Court to include both convictions 

for Unlawful Sale of Dangerous Drugs and Unlawful Possession of dangerous drugs 

with intent to sell as predicates for the sentencing provisions contained in §413-8. 

Since these sentencing requirements are stated separately within sections defining 

distinct offenses, prior convictions should not be combined as predicates for sentencing. 

For this reason, this Court reverses the Lower Court and remands for sentencing in 

accordance with this decision. 

2) Does a judicially imposed sentence of a lifetime banishment violate the 
maximum sentencing authority of the Tribal Court pursuant to the 
Indian Civil Rights Act? 

7 



~ 17 Indian Tribes pre-exist the United States, and are thus not subject to the U.S. 

Constitution's Bill of Rights. Talton v. Mayes, 163, U.S. 376 (1896). In 1968, Congress 

passed the Indian Civil Rights Act (ICRA) to afford many of the same individual rights 

and liberties of the Bill of Rights to individual tribal members to protect them from 

arbitrary tribal government action. Before 2010, The ICRA limited Tribal Courts' 

sentencing authority to one year imprisonment per offense. In 2010 the Tribal Law and 

Order Act amended the statute to permits three years imprisonment per any one 

offense when the Tribe provides greater rights to the Defendant. 25 U.S.C. 

§1302(a)(7)(B)(C). Here, the Defendant argues that a judicially-imposed sentence of 

lifetime banishment violates the Indian Civil Rights Act's maximum penalty provisions in 

25 U.S.C. § 1302(a)(7)(B) and §1302(a)(7)(C). 

~ 18 The underlying inquiry is whether banishment is equal to imprisonment. Federal 

courts in two different circuits had the opportunity to determine if banishment constituted 

imprisonment for the purposes of federal habeas corpus review under ICRA. In Poodry 

v. Tonawanda Band of Seneca Indians, the Court held that permanent banishment 

constrained the petitioner's liberty so substantially that the punishment was sufficient to 

confer subject matter jurisdiction in federal court based on ICRA's habeas procedures. 

85 F.3d 874 (2nd Cir. 1996). Essentially, the Court in that case interpreted banishment 

to be equivalent to imprisonment. Contrarily, the Court in Tavares v. Whitehouse, 851 

F.3d 863 (91
h Cir. 2017) found an eight-year banishment of a tribal elder did not 

constitute a constraint on liberty so severe to equal imprisonment and trigger habeas 

review under ICRA. The Ninth Circuit explained that temporary banishment and loss of 

financial benefits did not constitute detention. In support, it reasoned that at the time 
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Congress enacted ICRA it chose to use the word 'detention' rather than 'custody', which 

signified physical confinement. Id at 871. It is undeniable that permanent banishment 

from the Reservation is a considerable restriction on liberty for a tribal member, and 

even more importantly may deny tribal members access to their families, culture, and 

services. It is not clear, however, whether the length of judicial banishment is bound by 

the limitations of imprisonment defined by the ICRA. 

,-r 19 The Fort Peck Tribal Council certainly has the inherent power to banish and has 

chose to exercise this power by enacting banishment for life as part of its exclusion 

procedures set out in 3 CCOJ §701 et seq. Appellant concedes that the Tribal 

Government has the inherent authority to banish an individual for life, however, he 

contends the Tribal Court does not have this power. The question remains whether the 

Tribal Court has the authority to issue a criminal sentence of lifetime banishment as a 

delegated authority from the legislature or is limited by the sentencing restrictions under 

federal law. In 2015, the Tribal Council amended its criminal laws to include 

banishment as a form of punishment for drug-related offenses and impliedly delegated 

the power to banish to the Tribal Court. 

,-r 20 We conclude that the Tribal Council is in the best position to reconcile the cultural 

norms of the Tribe with the dictates of federal law impacting the length of sentences a 

tribe may impose. This Court will not address the substance of the second issue as our 

holding on the first issue is dispositive. 

ORDER 

,-r 21 The lower court's Sentencing Order is REVERSED and REMANDED for a new 

sentencing hearing in accordance with this opinion. 
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SO ORDER the 281
h day of August 2019. 

FORT PECK COURT OF APPEALS 

BY 
Smith, Chief Justice 

ley, Assodate J stice 

I 
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