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Appellant appeared by and through Tribal Public Defender, Dustin Kuipers 

Appellee appeared by and through Tribal Prosecutor, David Mrgudich. 

Before Smith, Chief Justice, and Shanley and Desmond, Associate Justices 

BACKGROUND 

~1 This matter comes before this Court on a Notice of Appeal filed 

November 30, 2017 by appellant Eric Johannessen, by and through his 

attorney, Dustin Kuipers. This Court accepted the appeal and issued a 

scheduling order on December 19, 2017. Appellant filed his brief in support of 
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the issues with his Notice to Appeal. The Tribes did not file a responsive brief 

and appear not to oppose the issues raised in the appeal. 

~2 On June 7, 2016, Appellant Johannessen was charged with Severe 

Physical Domestic Abuse, in violation of 7 CCOJ § 244. He entered a plea of 

Not Guilty. On December 22, 2016, while that case was pending, he was 

rearrested and charged with Domestic Abuse, in violation of 7 CCOJ § 245 and 

Violation of a Temporary Restraining Order, in violation of 7 CCOJ § 427. He 

entered Not Guilty pleas to both of those charges as well. His bond was set at 

$10,500 cash. He remained in jail until his plea agreement hearing on March 

8, 2017. 

~3 At the hearing, the Prosecutor and Defense presented a recommended 

disposition to the case in a "Joint Plea Agreement for Deferred Imposition of 

Sentence." In this agreement the Prosecutor agreed to reduce one charge, 

dismiss another, and the Appellant would plead guilty to Domestic Abuse and 

Violation of a Temporary Restraining Order and receive a deferred imposition 

of sentence on the condition he completed all conditions of his probation. At 

the successful completion of his probation, the Agreement stated the Tribes 

would not oppose a Motion to Dismiss the charges and the Court shall grant 

the dismissal. 
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~4 The Court allowed the parties to present all components of the plea 

agreement, including the deferred sentence and agreement to dismiss charges 

upon successful completion of probation. Although there was a place on the 

Joint Plea Agreement available for the Judge to sign for approval, the Judge 

chose instead to enter a Final Disposition Order. This Final Disposition Order 

contained the recommended sentence from the Plea Agreement but did not 

include deferment of the charges. 

~5 On September 15, 2017, Appellant filed a Motion to Dismiss with proof 

that he had completed all requirements of his probation. The Tribe did not 

oppose the Motion. The Court did not rule on the motion and orally indicated 

that the Final Disposition Order issued by the Court did not include a 

deferment. 

~6 Appellant argues that the Court should be required to honor the 

deferred imposition of sentence if the plea agreement was approved by the 

Court. In the alternative, if the plea agreement was not accepted in its 

entirety, it was thereby rejected and Appellant should have an opportunity to 

withdraw his guilty pleas. We agree. 
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STATEMENT OF JURISDICTION 

~7 The Fort Peck Appellate Court may review final orders from the Fort 

Peck Tribal Court. 2 CCOJ §202. The trial court's Final Disposition Order from 

March 8, 2017 is a final order for purposes of appeal. 

STANDARD OF REVIEW 

~8 This Court reviews de nova all determinations of the lower court on 

matters of law, "but shall not set aside any factual determinations of the Tribal 

Court if such determinations are supported by substantial evidence". Id. The 

question of whether the Judge has the ability to modify the sentence agreed 

upon in a plea agreement is a matter of law and shall be reviewed de nova. 

ISSUES 

~9 The following issue has been raised on appeal: 

1) Can a Judge modify a plea agreement without affording the 

Appellant an opportunity to withdraw his guilty plea? 

DISCUSSION 

~ 10 The Fort Peck Tribal Code provides little guidance in regard to the plea 

agreement process. In 6 CCOJ § 510, the Tribal Code allows the Court to use 

the Federal Rules of Criminal Procedure to supplement the Tribal Code's Rules 
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of Criminal Procedures. The Federal Rules of Criminal Procedure set out the 

requirements for accepting plea agreements in Rule ll(c). If a defendant 

agrees to plead guilty in a plea agreement to the charged offenses or reduced 

offenses, the government has three options: "(A) not bring, or move to 

dismiss other charges; (B) recommend, or agree not to oppose the defendant's 

request, that a particular sentence ... is appropriate ... ; or (C) agree that a 

specific sentence ... is the appropriate disposition of the case ... " Fed. R. Crim. 

Pro. Rule 11 (c)(l)(A)(B)(C). The plea agreement in the case at hand falls under 

subsection (A) and (C) of Rule 11. 

~ 11 According to the Federal Rules of Criminal Procedure, once the plea 

agreement is presented in open court, if it is of the type specified in (A) or (C), 

the Judge may accept it, reject it, or defer a decision for further investigation. 

Fed. R. Crim. Pro. Rule 11(3)(A). If the Judge accepts the agreement, the Court 

must notify the defendant the agreed disposition will be included in the 

judgment. Fed. R. Crim. Pro. 11(4). If the Judge rejects the plea agreement, 

the court must inform the parties in open court of the rejection and allow the 

defendant an opportunity to withdraw his plea. Fed. R. Crim. Pro. Rule 11(5). 

If the defendant chooses not to withdraw his guilty plea, the Judge must 

inform him that the court may make its own disposition. Id. 
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~ 12 Here, it is unclear whether the Judge's decision to enter a separate Final 

Disposition and not to sign the Plea Agreement was essentially a decision to 

reject the plea agreement. If so, the Judge is required to inform the parties in 

open court of the rejection and offer the Defendant an opportunity to 

withdraw his guilty plea. Nothing in the lower court record reflects that 

Appellant was ever given any type of notice that the plea agreement was being 

rejected. 

~ 13 In Adams v. Fort Peck Tribes, FPCOA No. 679 (2015), the Defendant and 

Tribes entered into a Deferred Prosecution Agreement. Subsequently, without 

any notice to the Defendant the Prosecutor moved to amend the sentence, 

which was granted by the Court. This Court determined it was an error for the 

lower court to amend such an agreement without notice to the Defendant and 

a hearing. This Court ordered that the original agreement be reinstated. This 

Court concluded that a modification of such an agreement can only occur after 

notice and a hearing. Furthermore, any motion to revoke the type of 

agreement based on an alleged violation, cannot be granted unless the 

Defendant was provided notice and a hearing. 

~ 14 The matter at hand does not concern a deferred prosecution, but rather 

a deferred sentence. In the Adams case the Defendant never entered a guilty 
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plea and was not facing the same type of due process concerns as raised in this 

situation. Here, the Appellant entered a guilty plea based on the specific 

terms of the agreement. Appellant agreed to waive recognized rights based 

on the specified provisions of the agreement. 6 CCOJ §501 and 25 U.S.C. 

§1302(6). When the terms of this plea agreement were not going to be 

honored by the Fort Peck Tribes, Appellant should have been given adequate 

notice that the plea agreement would not be accepted by the trial court. 

~ 15 Recognizing the significant ramifications caused by governmental 

practices which ignored promises made to tribes, this Court finds justice and 

fairness is best served by adhering to fundamental due process principles in 

situations where the Tribes and a defendant have entered into an agreement 

to resolve a criminal matter. This approach is consistent with the fundamental 

fairness values articulated in Adams, the Indian Civil Rights Act, 25 U.S.C. 

§1302 (8), and the Fort Peck Tribal Code, 6 CCOJ §403. A defendant must be 

given an opportunity to withdraw a guilty plea, prior to any modification or 

rejection by the trial court when there is a signed plea agreement. 

~ 16 The above requirement is consistent with how federal courts have 

interpreted the federal rules governing plea agreements. In U.S. v. Reyes, 313 

F.3d 1152 (2002), Defendants entered into a plea agreements in which the 
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Government offered specific sentencing recommendations in exchange for the 

Defendants' cooperation in a drug investigation. Defendants failed to 

cooperate. Defendants then moved the Court to withdraw their guilty pleas. 

The Government requested that the Plea Agreements be vacated so it could 

proceed with prosecution. The Court denied both requests and instead 

sentenced the Defendants above the recommended range included in the plea 

agreement because of their failure to cooperate as agreed. 

~ 17The Ninth Circuit determined that the District Court erred based on Rule 

11 of the Federal Rules of Criminal Procedure. According to this rule, the 

Judge could only accept or reject the plea agreement. Appellant's situation is 

similar to Reyes~ in that the trial court modified the terms of the plea 

agreement by failing to approve a deferred sentence upon completion of 

probation. Here, as in Reyes, the Judge only has the option to accept or reject 

the agreement, not to unilaterally modify the plea agreement. 

~ 18The issue of reassignment has also been raised in this appeal. This Court 

finds the analysis used in Reyes helpful in deciding this issue. Factors to 

considered when determining whether assigning the case to a different judge 

on remand is appropriate, may include: 
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1) Whether the original judge would have difficulty carrying out the 
orders of the appellate court on remand based on previously held 
opinions in the case; 
2) Whether reassignment is appropriate to protect the appearance of 
justice and impartiality; and 
3) Whether reassignment would result in waste of judicial resources. 

Reyes at 1159. (citing Medrano v. City of Los Angeles, 973 F.2d 1499, 1508 (9th 

Cir. 1992). 

~19 Applying this criteria to the record before this Court, it does not appear 

that the trial judge displayed any passionate feelings regarding disposition of 

this case that would reflect a lack of willingness towards carrying out this 

Court's orders on remand. Nor does the record demonstrate any need for 

reassignment to protect the appearance of justice and impartiality on remand. 

Based on this determination, this Court concludes judicial efficiency is best 

served by allowing the same Judge to readdress this issue on remand in order 

to clarify the trial court's Disposition Order. This Court does not believe 

reassignment is necessary by this Court based on the record before it. 

Appellant may raise any concerns about the impartiality of the trial judge 

through disqualification procedure under the Fort Peck Tribal Code. 2 CCOJ 

§307. 
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ORDER 

~20 Based on the foregoing analysis, this Court concurs with Appellant and 

the Tribes' position in this matter. The Court REMANDS this matter back to the 

lower court to enforce the Plea Agreement in its entirety or reject the plea 

agreement and give the Appellant an opportunity to withdraw his guilty plea . 

SO ORDER the 15th day of May 2018. 

FORT PECK COURT OF APPEALS 

BY 
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